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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

STATE OF OKLAHOMA, )

Plaintiff, ;
V. ; Case No. 05-cv-329-GKF(PJC)
TYSON FOODS, INC,, et al., ;

Defendants. g

STATE OF OKLAHOMA'S COMBINED REPLY TO THE
CAL-MAINE DEFENDANTS' AND GEORGE'S DEFENDANTS' RESPECTIVE

OPPOSITIONS TO THE STATE'S MOTION FOR PARTIAL SUMMARY JUDGMENT

The State of Oklahoma ("the State™) respectfully submits this consolidated reply to the
Cal-Maine Defendants' opposition (DKT #2194) and the George's Defendants' opposition (DKT
#2195) to the State's motion for partial summary judgment (DKT #2062).

For their oppositions, the Cal-Maine Defendants and the George's Defendants have made
substantially identical filings (the sole difference being the name of the defendant). These filings
primarily adopt and incorporate other briefing.! However, the Cal-Maine Defendants and the
George's Defendants do include two brief arguments in their respective oppositions. See Cal-
Maine Opp., p. 2; George's Opp., pp. 2-3. First, they each assert that the State "cannot rely on
industry-wide or commaodity-based 'nonidentification’ or collective liability theories to meet their
burden of proof against [Cal-Maine / George's]." See Cal-Maine Opp., p. 2; George's Opp., p. 2.
And second, they each assert that the State "do[es] not have any evidence linking [Cal-Maine /
George's] to [its] alleged injuries.” See Cal-Maine Opp., p. 2; George's Opp., pp. 2-3. Neither of

these two assertions stands up to scrutiny.

! In response to the Cal-Maine Defendants' and George's Defendants' various

adoptions and incorporations, the State incorporates by reference its responses / replies to those
briefs.
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A. The State’s causation evidence is entirely consistent with the law

The Cal-Maine Defendants' and George's Defendants' assertion that the State is
attempting to assign liability on the basis of "industry-wide or commodity-based
'nonidentification’ or collective liability theories™ reflects a fundamental misapprehension of the
nature of the State's claims and how the State will prove those claims. The State's claims arise
from and are based upon an indivisible injury caused in part by the individual conduct of both
the Cal-Maine Defendants and the George's Defendants.” Both the Cal-Maine Defendants and
the George's Defendants are causal actors. The evidence shows that (1) the Cal-Maine
Defendants and the George's Defendants have each housed significant numbers of birds in the
IRW, (2) the Cal-Maine Defendants' birds and the George's Defendants' birds both have
generated significant amounts of poultry waste, (3) the majority of the poultry waste from the
Cal-Maine Defendants' birds and the George's Defendants' birds has been land applied in the
IRW, (4) some amount of all land applied poultry waste -- including that of the Cal-Maine
Defendants and the George's Defendants -- runs off to the waters of the IRW, and (5) phosphorus
and bacteria in this run-off has combined with other phosphorus and bacteria to cause an
indivisible injury to the State. See DKT #2062.

As explained in State's Response to Defendants' Motion for Partial Summary, see DKT
#2182, when multiple tortfeasors' acts concur, combine, or commingle to produce an indivisible
injury, they may be held jointly and severally liable even in the absence of concerted action. See

Boyles v. Oklahoma Natural Gas, 619 P.2d 613, 617 (Okla. 1980). "With respect to

2 That the Cal-Maine Defendants and the George's Defendants both resort to a

securities case, In re Williams Securities Litigation, 558 F.3d 1130 (10th Cir. 2009), and two
product liability / negligence cases, Wood v. Eli Lilly & Co., 38 F.3d 510 (10th Cir. 1994) &
Case v. Fibreboard, 743 P.2d 1062 (Okla. 1987), as the basis for their argument simply
underscores just how far off the mark their analysis of causation really is.
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environmental nuisances, such as pollution of a stream or pollution of the air surrounding a
community, courts have commonly found that such pollution constitutes an indivisible injury."”
Herd v. Asarco, Inc., 2003 U.S. Dist. LEXIS 27381, at *41 (N.D. Okla. July 11, 2003), vacated
in part by Herd v. Blue Tee Corp., 2004 U.S. Dist. LEXIS 30673 (N.D. Okla. Jan. 13, 2004)
(citing Union Tex. Petroleum Corp. v. Jackson, 909 P.2d 131, 149-50 (Okla. Civ. App. 1995);
Harper-Turner Oil Co., 311 P.2d at 950-51; U.S. v. Pess, 120 F. Supp. 2d 503 (W.D. Pa. 2000)).
This indivisible injury rationale has been repeatedly applied by Oklahoma courts in
pollution cases. In Union Tex. Petroleum, the Oklahoma Court of Civil Appeals held that the
defendants were jointly and severally liable for an indivisible injury contaminating an aquifer
underlying the town of Cyril. In this regard, the Court reasoned:
The single, indivisible injury at issue in this case is the contamination of the town
of Cyril's water supply by saltwater used in oil and gas operations. The general
rule is that where several persons are guilty of separate and independent acts of
negligence which combine to produce directly a single injury, the courts will not
attempt to apportion the damage, especially where it is impracticable to do so, but
will hold each joint tort-feasor liable for the entire result.
909 P.2d at 149-50. The "indivisible injury" doctrine applies in this case, just as Chief Judge
Eagan applied it in City of Tulsa v. Tyson Foods:
The injury alleged herein is a single, indivisible injury - the eutrophication of the lakes
from excess phosphorus loading. Under Oklahoma and Arkansas law, regardless of
whether the claim is one of negligence or intentional tort, where there are multiple
tortfeasors and the separate and independent acts of codefendants concurred, commingled
and combined to produce a single indivisible injury for which damages are sought, each
defendant may be liable even though his/her acts alone might not have been a sufficient
cause of the injury.
City of Tulsa v. Tyson Foods, Inc., 258 F. Supp. 2d 1263, 1297 (N.D. Okla. 2003), vacated in
connection with settlement (citations and internal quotations omitted). In the City of Tulsa case,

Chief Judge Eagan further determined that: (1) "plaintiffs need not prove the portion or quantity

of harm or damages caused by each particular defendant”; and (2) "plaintiffs must show that each
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defendant contributed to phosphorus loading in the Watershed and that the phosphorus in the
Watershed has resulted in the harm and damages sustained by plaintiffs.” Id. at 1300.

Here, the State suffers a single, indivisible injury of contamination of the waters of the
IRW caused by multiple tortfeasors whose separate and independent acts have combined to
produce this harm. As such, the State "need not prove the portion or quantity of harm or
damages caused by each particular defendant,” nor must the State "track™ bacteria or phosphorus
from land application sites to surface or groundwater. The Herd decision is highly informative
in this regard. In Herd, lead-laden dust blown from defendants' chat piles and tailings ponds
commingled in the air and contaminated the community causing an indivisible injury. In
denying the defendants' various motions for summary judgment regarding causation, this Court
held:

Once the lead-laden dust reaches the air stream, it is impossible to trace its precise

source. The Court therefore finds that the alleged injury is indivisible and that the

... legal principles regarding joint and several liability apply. To the extent

Defendants argue that they are entitled to summary judgment on grounds that

Plaintiffs have failed to allege facts that ‘trace’ or 'quantify' the lead-laden dust

causing the alleged nuisance in this case as to each individual Defendant's chat

pile(s) or tailing pond(s), the Court finds that, under the facts present here, such

tracing or quantification is not required.
Herd, 2003 U.S. Dist. LEXIS 27381, at *41-42.

The Herd court also rejected defendants' argument that plaintiffs could not show each
defendant contributed to the nuisance:

The record before the Court indicates that Defendants collectively deposited over

seventeen million tons of lead-laden mining waste in the Ottawa County area.

Although these collective numbers are not conclusive as to any one Defendant's

contribution, they clearly inform the issue of contribution, when combined with

evidence of the location of Defendant's mining activities in relation to the Picher

community. This case is not about a single particle from a chat pile that is miles

away from Picher. Therefore, the Court finds that Plaintiffs have met the
requisite threshold amount with respect to these Defendants.
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Id. at *44-45. Finally, in summing up its opinion on causation, the Herd Court explained:

Based on (1) the proximity of the waste materials that resulted from each

particular Defendants’ mining activities to the alleged area of contamination; and

(2) the evidence that will be offered regarding the air dispersion of lead-laden dust

from these waste materials, the Court finds that a reasonable jury could conclude

that the above-listed Defendants contributed to the nuisance. Thus, Plaintiffs'

allegations are not merely 'you mined and therefore you caused the injury," but

instead 'you mined and left waste materials very near the contaminated

community and such waste materials have been shown to contain the type of

contamination that occurred in the community." The Court does not view the

latter claims as requiring a legally impermissible leap on the causation continuum.
Id. at 45-46. The Herd decision is on point. In this case, it is simply not possible for the State to
trace or pinpoint the precise source of each molecule of phosphorus (or bacterium) that has made
its way to the waters of the IRW. And, importantly, the State is not required to do so as a matter
of law. The State has substantial evidence that each of the Defendants -- including the Cal-
Maine Defendants and the George's Defendants -- has contributed to the pollution. This is all
that is required.

B. The State's evidence demonstrates that the Cal-Maine Defendants and the
George's Defendants have each contributed to the State's indivisible injury

The Cal-Maine Defendants’ and the George's Defendants' assertion that the State "do[es]
not have any evidence linking [Cal-Maine / George's] to [its] alleged injuries™ is not true. The
State's evidence clearly demonstrates that the Cal-Maine Defendants and the George's
Defendants have each contributed to the pollution of the waters of the State. For example, and
without limitation, the Cal-Maine Defendants' birds have generated tens of thousands of tons of
poultry waste in the IRW, while the George's Defendants have generated hundreds of thousands
of tons of poultry waste in the IRW. See DKT #2062 at Fact, { 24. The vast majority of this
poultry waste has been land applied in the IRW. See DKT #2062 at Fact, {1 28, 30 & 32. The

geology of the IRW is such that there are ready pathways for the transport of poultry waste and
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its constituents from the land on which it is spread to the surface and groundwater in the IRW.
See DKT #2062 at Fact, 1 46. Poultry waste is the predominant source of phosphorus loading in
the IRW. See DKT #2062 at Fact, 11 43-44. Some portion of land-applied poultry waste is
always transported from fields to the water. See DKT #2062 at Fact,  48. Run-off from poultry
waste is causing injury to the waters of the State. See DKT #2062 at Fact, {1 48-52. This
evidence is more than adequate under the indivisible injury doctrine for the purposes of
establishing causation with respect to the Cal-Maine Defendants and the George's Defendants.
Conclusion

WHEREFORE, the State's Motion for Partial Summary Judgment (DKT #2062) should

be granted against the Cal-Maine Defendants and the George's Defendants.
Respectfully submitted,
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